THE TRANSFER OF REMAINDERS-WITH MORE PARTICULAR REFERENCE TO THE LAW OF MISSOURI

INTRODUCTORY
The common law gave to vested remainders many of the qualities of present estates, and most of the questions arising in connection with their transfer have long been free from difficulty. But contingent remainders occupied such a precarious place in the law long after they were first recognized as legal interests,' that all questions as to their transferability were approached with exceeding reluctance. The contingent remainderrnan had only a mere possibility of an estate, and the employment of such a description was in itself sufficient to conjure difficulty, for possibility to the common-law lawyer was a dangerous word. A dealing in possibilities smacked of wager and its consequent taint. It is not surprising, therefore, that when all conveyances of interests in land were formal and restricted and when uncertain future interests were not favored, artificial rules for the alienation of contingent remainders took root; and although conveyances have been freed from most of the feudal restrictions and uncertain interests have come into greater favor, the force of the artificial rules has not entirely spent itself. A special treatment of the transfer of remainders seems to be justified, therefore, with especial reference to a few recent Missouri decisions. 2 In dealing with contingent remainders it is necessary to keep constantly in mind the nature of the contingency, and it will be convenient to distinguish two classes of contingencies: (i) those which affect the determination of the person who may come into the enjoyment of the estate, and (2) those which affect the completeness of the title accruing to an ascertained person in whose favor the limitation was made. Typifying the first class,
I
The recognition of contingent remainders was probably prior to 143o.
Gray, Perpetuities (3d ed.) § 134. But it is possible that contingent remainders to uncertain persons were not allowed until later. See 14 LAW QUART. REV. 234, 238. a devise to A for life, remainder in fee to the heirs of X, a living person-no definite person can be said to have the contingent remainder because of the possibility that so many various persons may come to be clothed with the right; typifying the second class, a devise to A for life, remainder in fee to B if he survive X-the remainder is in B, although it is an incomplete interest pending the contingency. If a remainder is conferred on B, who may be heir apparent of X, on the contingency that he survive X as heir, we have a case clearly of the second class, although it closely resembles the typical case of the first class. This distinction was made by Fearne throughout his treatise,' and it is important that it be observed in this study for historical reasons at least. The distinction is sometimes expressed by referring to B in cases of the second class as having "a vested interest in a contingent remainder,"
' but because of its tendency toward confusion that expression should be avoided. The various methods of transfer will be treated under the titles of intestate succession, testamentary disposition and inter vivos alienation.
TRANSFER BY INTESTATE SUCCESSION
A vested remainder was descendible at common law 5 and will of course pass to the heirs of the remainderman under the modem statute of descents.
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In Jones v. Waters, 7 a vested remainder was sold by an administrator under order of the county court. In Wommack v. Whitmore s land was conveyed to X in trust for A for life, remainder to her children; B, a daughter of A, predeceased A, leaving a daughter, C, who was her heir and C predeceased A, leaving her father (B's husband) as her heir: it was held that C's father took the remainder given to B, by descent from C upon whom it had descended from B. This case is of interest because of the rule of the common law as stated by Fearne, 9 that one "who claims a fee simple by descent from one who was first purchaser of the reversion or remainder expectant on a freehold estate, must make himself heir to such purchaser, at the time when that reversion or remainder falls into possession." While the Missouri court clearly did not have Fearne's statement in mind, the result of the decision is probably not consistent with an application of the rule, for B's husband was probably not heir to B at the time of A's death. The court seems to have been of the opinion that it was unnecessary for one claiming a remainder by descent to make himself heir to the first taker of the remainder as of the time of its vesting in possession, and this seems far more satisfactory than the artificial rule of descent which would have the effect of converting a vested remainder into a contingent remainder in the hands of the first remainderman's heir. 
585.
10 In Shaw Fletcher, Contingent and Executory Interests, p. 174, it is said that a remainder "to B and his heirs" must pass to one who is heir to B at the time of its vesting in possession because of the limitation terms of the Missouri statute of descents offer sufficient justification for repudiating the old rule, for the statutory descent is from one "having title."
A contingent remainder was descendible at common law wherever the person was certain, i. e., where the contingency did not involve a determination of the person who was to take. Thus, a devise to A for life, remainder to B and his heirs if C survive A; B clearly has a descendible interest during the lifetime of C and A, although it will of course be defeated by C's failure to survive A.
But the nature of the contingency may involve a survival of the remainderman beyond a certain time, and it is equally clear that such a remainderman has no descendible interest prior to such survival, even though he be an ascertained person: for example, a devise to A for life, remainder to B and his heirs if B survive A-obviously B has no interest which can descend to his heirs prior to his survival of A, i. e., prior to its becoming an estate in possession, for B's death during A's lifetime will entirely preclude the vesting of the remainder. Such a contingent remainder is not descendible because of the nature of the contingency. If land is devised to A for life, remainder to the unborn son of B (a single person), it is unnecessary to deal with any question of descendibility of the remainder prior to its becoming vested. If the devise is to A for life, remainder to the heirs of X, clearly, also, no question can arise as to the descendibility of the remainder while it is contingent, for the death of a possible remainderman during the life of X would preclude his being an heir and thus destroy the possibility of his becoming the remainderman.
But more difficulty is encountered when the remainder is conferred on an unascertained person or persons, and where the death of a certain person or persons is not determinative of his or their being the person or persons who may later be ascertained to be the object or objects of the limitation. Thus, a devise to A itself; but this seems to neglect the principle that the words "and his heirs" are words of limitation of B's estate only. A more plausible statement of the rule is to be found in Watkins, Descents, p. i18. The rule had its origin in the common law rule that descent should be traced from the person last actually seised, or from the first purchaser. See Early v. Early (19o4) for life, remainder in fee to the youngest child of X born prior to A's death; X has two children B and C; has C, the younger of them, a contingent remainder? So long as X lives, he may have other children. C seems to have a contingency of a vested remainder rather than a remainder on a contingency.
12
This distinction is slight, if not fanciful, 13 but it has been seized upon and made the basis for a supposed rule that a remainder to an unascertained person is not descendible.
14 This rule has been recognized by many American writers, 5 but Professor Kales, whose opinion is entitled to great weight, seems to recognize no such exception to the general rule that contingent remainders are descendible unless the death of the remainderman precludes the later vesting 12 It may be likened to an expectancy of succession to an ancestor's property as his heir, during the ancestor's lifetime. It would seem therefore to fall within Challis' classification of "absolutely bare possibilities" as opposed to "possibilities coupled with an interest," which latter phrase includes the ordinary contingent remainders. of the remainder.' Invariably, when the supposed rule is stated, it is connected with a discussion of cases in which the death of the remainderman would preclude a later vesting. It is doubtful whether the rule has been applied in any case where the contingency did not have to do with the remainderman's surviving the particular tenant. In the case supposed, if X should die without having had other children, C's death before X ought not to result in a defeat of the gift to X's youngest child. Yet this would be the effect of applying the supposed rule that a remainder to an unascertained person is not descendible. It is submitted that the authorities do not clearly establish such a rule and that its application at the present time would mean an unfortunate revival of the feudal refinements as to possibilities.
The Missouri cases on the point are disappointing because of their failure to notice the distinction above made. In Delassus v. Gatewood, 17 there was a devise to the testator's widow for life and at her death to the testator's "children that are alive, or their bodily children." One son of the testator predeceased his mother leaving a widow and one son, and the latter died before the termination of the life estate. The court held that the remainder was contingent in the testator's children, but it would seem to have become vested in the "bodily children" of any child dying during the lifetime of the testator's widow. On this latter point, the court was by no means clear; it seems to have treated the remainder of the "bodily children" as contingent on their surviving the testator's widow, for it held that the widow of the testator's son took nothing by descent from her child upon the latter's death during the lifetime of the testator's widow. If the 16 Kales, Future Interests in Illinois, § 72, n. 27. In Re Cresswell (1883) 24 Ch. D. 1O2, KAY, J., said, "As far as I can discover, the only case in which a contingent future interest is not transmissible is where the being in existence when the contingency happens is an essential part of the description of the person who is to take." This is quoted in 2 Jarman, Wills (6th ed.) 1353. The supposed necessity that the remainderman be ascertained finds no countenance from Jarman. The strongest authority for the supposed rule is to be found in Preston's works.. 2 5o8 was very similar, though the remainder was more clearly contingent. Whether the contingency was such as to preclude the descent of the remainder, quaere. The court's opinion clearly made it so.
remainder of the "bodily children" was contingent, the grandson's death during the continuance of the life estate precluded a later vesting. In any event, therefore, the case stands for nothing as to the descendibility of a contingent remainder, although the court seen%, to have thought it was applying a rule that contingent remainders are not descendible.' 8 The statement was made obiter in Payne v. Payne i that "a remainder can only be acquired by purchase, and never by descent"; but this should be taken to refer to the creation of remainders, rather than to their devolution after creation. In Sullivan v. Garesche, 20 the remainder was given to "surviving children" and it was held that this meant surviving at the time of the termination of the particular estate, so that the death of a possible remainderman theretofore necessarily precluded the vesting of the interest and there was nothing to descend. In Hauser v. Murray, 2 1 the flat statement was made that "contingent remainders are not descendible," but again the court was considering a remainder to the "bodily heirs" of a life tenant and the person from whom descent was claimed failed to become an heir by his non-survival.
These decisions leave the question of descendibility unsettled in Missouri. But it is submitted that the way is still open to the Missouri court to declare that whenever the person to take is ascertained a contingent remainder is descendible unless the survival of the deceased is itself a part of the contingency. The law in other states is settled this far. to take is ascertained," and it is submitted that this would involve no departure from the common law as it has actually been applied by the courts in England and America. If a contingent remainder is held to descend, it may do so, however, subject to the rule of Goodright v. Searle noted above.
Since there is no seisin of a contingent remainder, there can be no dower or curtesy in it, and even the owner of a vested remainder does not have seisin so as to entitle his wife to dower.
24
TRANSFER BY TESTAMENTARY DISPOSITION It would seem that if a remainder is descendible it should also be devisable, 25 but devisability depends upon statute and is to some extent a question of statutory construction. The early English Statute of Wills gave a limited power of testamentary disposition to persons "having or which hereafter shall have any manors, lands, tenements or hereditaments, holden," etc.
28
This was for many years construed not to include contingent remainders, the word "having" being read to mean "seized of" ;"7 but the contrary has now long been held in England and the statute is 'held to mean "that every person who has a valuable interest in lands shall have the power of disposing of it by will." more modem Wills Act" is quite explicit in permitting the devise of any interest which would descend and of any contingent interest "whether the testator may or may not be ascertained as the person or one of the persons in whom the same may respectively become vested." This would seem to authorize the devise of a contingent remainder which might not be descendible because of the non-ascertainment of the person in whom it may vest, but English opinion does not seem clear on the point.
30
Of course a contingent remainder cannot be devised by one whose death precludes the later vesting of the interest, 3 ' and it seems that the same objection may be made to the devise of a remainder, where the person to take is not ascertained, as was made to its descendibility above.
3 2 But subject to these exceptions, it is now generally held that vested and contingent remainders are freely devisable, 3 and in some states this is confirmed by statute.
3 ' The Missouri statute permits a man to devise "all his estate, real, personal and mixed and all interest therein," and a woman to devise "her land, tenements or any descendible interests therein. this statute. There can be no doubt as to the devisability of a vested remainder, s but there is much to lead the unwary to conclude that contingent remainders cannot be devised. Under the terms of the statute there may be a difference whether the devise is by a man or a woman, and only descendible remainders may be devisable by a woman, thus opening up the uncertainty as to what is descendible. However, it seems unlikely that the court would favor such a distinction.
In Eckle v. Ryland," the court recognized the practical impossibility of devising a contingent remainder where "the same event which makes the will effective makes it impossible for the contingency to happen," i. e., where the testator's death precludes the vesting of any interest. Tevis v. Tevis" s presents more difficulty. A testator disposed of certain land during the life of his son John, and provided that on the death of John, another son, Nestor, or his heirs, should have the right to purchase the land for a fixed sum of money, and that the money or the land, depending on Nestor's election, should "vest in the heirs of the body of John, and if there shall be no heirs of his body then living, the money or the land shall pass to and vest in" the testator's heirs at law. There was nothing in the will to refer the determination of the testator's heirs to the time of John's death, and it would seem that the will had the effect of creating a contingent remainder in the heirs of John's body subject to Nestor's right of purchase (which did not effect a conversion), and that subject to the vesting of this remainder, the heirs of the testator took the reversion by descent and not by devise, 9 with the result that upon John's Remainders, p. 351; and if A's will purports to confer the remainder upon them it is so far void, for since they would take the same interest by descent, the law gives no effect to that portion of the will. Challis, Real Property (3d ed.) p. 239; Sanders, Uses (4th ed.) p. 133; Leake, Property In Land (2d ed.) p. 124. It is not, therefore, a case of alternate contingent remainders but a case of a descending reversion which is subject to B's contingent remainder. death without bodily heirs the devisee of one of the testator's heirs who predeceased John should have taken that heir's share which was vested and therefore devisable. But the court held that such a devisee took nothing, saying that the persons who were to take on John's death without heirs of his body "could not be determined until" that contingency happened. This would make it seem that the court referred the determination of the testator's heirs to the time of John's death in spite of its previous declarations to the contrary, and if this is true the result of the case is sound for the devisor never qualified as a member of the class of objects of the limitation. But in the next breath the court said that "such interest was therefore a contingent interest and not devisable prior to the death of John," referring to Eckle v. Ryland. If it was contingent on the death of John without heirs of his body, such a contingency should not render it nondevisable. It is impossible to know what was meant, and in view of the court's failure to give any proper consideration to the general question of the devisability of a contingent remainder, Tevis v. Tevis must not be taken to stand for the proposition that contingent remainders are not devisable.
0
With this scant authority, -the question is by no means settled in Missouri and it is open to the court to hold that contingent remainders are devisable wherever the person to take is ascertained, unless the death of the testator is an event which precludes the vesting of the interest. For the reasons stated above, it is submitted that it should not be necessary to include "whereever the person to take is ascertained." would be the "occasion of multiplying of contentions and suits of great oppression of the people," to use Lord Coke's expression.
3
It was not unnatural that contingent remainders should be put with choses in action as mere possibilities at a time when they yet commanded very little respect from the lawyers. But with their greater security in the law, there came also some necessity of relaxing the rule against their alienability. It was early held-that a contingent remainder could be released.1 4 If A conveys to B for life, remainder to C and his heirs if D survives B, C may release to A who has the reversion subject to the contingent remainder and A will thereafter have the reversion as though the contingent remainder had never been created. 45 Such a release operates by way of extinguishment. It seems doubtful, however, whether C would have been permitted to release to B and his heirs, for although most writers make no restriction on the operation of the release, 46 it seems strange that C could release to B when he could not grant to D, inasmuch as B's previous interest would not be affected by the release. It would seem proper to say that a contingent remainder may be released only where the result will be its extinguishment, i. e., it may be released only to that person whose interest would be defeated or postponed by the vesting of the contingent remainder. 47 It seems doubtful, too, whether a release can be operative when made by one who is not certain to take on the contingency, i. e., where the remainder is to an unascertained person. 48 A contingent remainder was susceptible of transfer by fine or common recovery operating by way of estoppel, 49 so as to bind the interest which thereafter vested. Similarly, it would seem that -the American doctrine of estoppel by deed is applicable, so that if one purports to convey land by a deed which contains covenants sufficient to pass an after acquired title by estoppel, he will not thereafter be permitted to assert a tile upon the happening of a contingency upon which an estate vested in him ;5o for the application of such an estoppel with such effect on a contingent remainder, it would seem to be immaterial whether the remainderman were ascertained at the time the deed was executed. 51 It would seem that a bare quit-claim deed should not create such an estoppel, 52 although where it is clearly the intention of the parties to pass a contingent interest and there is a valuable consideration, a court of equity may later enforce such a transaction as an agreement to convey, of which specific performance will be decreed after the happening of the contingency.
5 ' This, indeed, is the meaning of the frequent statement that contingent remainders may be assigned in equity. It would seem essential to equity's enforcement that the conveyance disclose an unmistakable intent to pass the future interes. It is possible that a consideration of love and affection is sufficient for this purpose. Fearne, Ibid., p. 549. estoppel is created, it is binding on the heir as well as on the ancestor.
" ' One of the first reforms accomplished, when the English law of real property began to be overhauled, was to make contingent remainders alienable. The Real Property Amendment Act " 5 provides that "a contingent, an executory and a future interest, and a possibility coupled with an interest . . . whether the object of the gift or limitation of such interest or possibility be or be not ascertained . . . may be disposed of by deed." It will be noted that it was thought necessary to stipulate in this statute concerning those cases in which the object or person is not ascertained. The American statutes are usually less explicit, 6 and in many states where contingent remainders are made alienable by statute a question may still arise as to the possibility of alienation where the person who is to enjoy the estate on a contingency is not ascertained. The Missouri statute, first passed in 1865, s authorizes the conveyance of "lands or of hny estate or interest therein." Prior to 1865, contingent remainders were probably alienable in Missouri only as at common law, i. e., by release operating by way of extinguishment and by some method of conveyance which would create an estoppel; but it seems that the supreme court was not called on to decide the question, and it is practically impossible that a case should now arise which would involve it. for A for life. and if her husband survive her, remainder to her brother and sisters. 00 In 1854, one sister conveyed all her "right, title and interest, whether in law or equity, as well in possession or in expectancy," for a valuable consideration and it was held that her contingent remainder passed, although it was not clear whether it was intended that this result be rested on the statute, 61 or achieved apart from statute, or whether the court was giving specific performance to the deed, treating it as a contract to convey. The statute of 1865 was not in force when the deed was executed, and could not have applied. The court denounced the doctrine that contingent remainders are inalienable, as "contrary to the policy of our system," ,but it is submitted that the result of the case must be explained as a specific enforcement in equity of the agreement found in the deed. It is improbable that other cases of attempts to convey contingent remainders prior to 1865 will arise in the future, and any attempt dade since 1865 can probably be rested on the statute.
Godman v. Simmons 2 arose under the statute of 1865; land had been conveyed to A for life, remainder to her bodily heirs; A's children conveyed their interests, one deed purporting to pass the fee simple, one purporting to pass all interest "whether present or prospective, vested or contingent," and one deed was in the ordinary language of a quit-claim. A was survived by these children, 63 and it was held in this action of ejectment that their deeds were all effective to pass their contingent remainders. The court was undoubtedly applying the statute of I865, although it professed to be acting independently of it. 64 No special attention was given by the court to the question whether a contingent remainder could be conveyed when the person to take is not cer-0 It was thought to be unnecessary to decide whether it was a contingent remainder or an executory devise to the brother and sisters.
61 The court referred to Wagner's Statutes, p. 272, § i. This is the same as Revised Statutes 1865, c. lO9, § i, which was not enacted until eleven years after the execution of the deed in question.
62 (1892) 7 2 where the court said that it had "uniformly held that contingent remainders are alienable the same as are other estates." It can no longer be doubted that a contingent remainder is an there has been a positive statute abolishing these rules, but because they are out of harmony with its general affirmative statute upon these subjects, and long since have ceased-if they ever did exist-as rules governing the action of its citizens in the business relations of life." "interest" in land within the meaning of the Missouri statute. The early common-law view of contingent remainders as mere "possibilities" may therefore have no place in Missouri law to-day. Indeed, both vested and contingent remainders are mere idealities; the one no less imaginary than the other;73 and the time has come when both may be stripped of their feudal clothes of uncertainty and put into a garb of substantial fiber. This being true, it may well be doubted whether the distinction should be continued between those contingencies which affect the person, and those which affect the completeness of the title which is conferred on an ascertained person.
4
Although the Missouri court has not expressly repudiated it, it is unlikely that it will be respected since the decision in Brown v. Fulkerson, and it is probably safe to say that any contingent remainder may be aliened by deed under the statute, whether the object of the gift or limitation of the remainder be or be not ascertained. Thus, the Missouri court has read the explicit provision of the English statute into Missouri law.
Of course the alienee of a contingent remainder takes it subject to the contingency, just as the alienor had it.
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Involuntary Alienation. The seizure of land on execution depends entirely on statute. The Missouri statute of 1835 provided that the term "real estate" as used in the act on executions should be construed "to include all estate and interest in lands, tenements and hereditaments,1 7 6 and it has been continued in the same form to the present time." There can be no doubt that a vested remainder is subject to execution under this statute. seems to have been thought at one time that this statute applied only where the owner of an interest was in some way seised, 7 and if this view had been continued, the statute probably would not have included contingent remainders. But in White v. McPheeters, 80 where land had been conveyed to a trustee for A for life, remainder in fee to her husband should he survive her, with power in A and her husband to direct a conveyance during their joint lives, it was held that the interest of the husband whether vested or contingent (it was plainly the latter) was subject to his creditor's rights to reach it for satisfaction of their debts, and that the joint deed of A and her husband, while the latter was insolvent, was not effective to bar his creditors. While the court was very clearly of the opinion that a contingent remainder was subject to execution under the statute, it must be admitted that the authority of the case on that point is weakened by the fact that the husband and wife also had a power of appointment, the attempted exercise of which in favor of a volunteer rendered the property subject to the claims of his creditors. On this ground the case was distinguished by the United States Supreme Court. 81 Even if White v. McPheeters is not actual authority, there can be little doubt that a contingent remainder is subject to execution under the Missouri statute, at least where the person to take is ascertained; and in view of the application of the statute on conveyances in Brow% v. Fulkerson, even where the person is not ascertained the contingent remainder may be an "interest" which is subject to execution.
82
It seems to follow from a contingent remainder's being subject to execution that it should be treated as part of the assets of a bankrupt or insolvent. This is the prevailing view under the Bankruptcy Act 8 which provides that all property which the bankrupt "could by any means have transferred or which might have been levied upon and sold under judicial process against him," shall pass to the trustee in bankruptcy, 8 4 although it may be necessary that the person to take should be ascertained.
5
The question does not seem to have arisen in Missouri.
Both vested and contingent remainders may be made the subject of taxation. The collection of inheritance taxes is probably seldom attempted until the estate vests in possession. It would seem that an inheritance tax imposed after the creation of a contingent remainder in a will is not collectible when the estate vests in possession." 8 Partition. The partition of lands is a means of transferring interests which may be voluntary or compulsory. Voluntary partition between contingent remaindermen may be effected by conveyances of the contingent interests which will operate as any other conveyances, but the anomalous doctrine of parol partition probably has no application because of the necessity that such partition be followed by possession."
The common law did not permit the compulsory partition of estates not lying in possession."" Compulsory partition is now entirely regulated by statute. The Missouri statute has long provided for partition "in all cases where lands, tenements or hereditaments are held in joint tenancy, tenancy in common, or coparcenary, including estates in fee, for life, or for years, tenancy by the curtesy and in dower," and any party interested may ask "for the admeasurement and setting off 84 Clowe v. Seavey (1913) of any dower interest therein, if any, and for the partition of the remainder, if the same can be done without great prejudice to the parties in interest; and if not, then for the sale of the premises and a division of the proceeds thereof among all of the parties, according to their respective rights and interests." 8' 9 It is also provided that "where any party's interest is uncertain or contingent, or the ownership of the inheritance shall depend upon an executory devise, or the remainder shall be contingent so that such parties cannot be named, the same shall be so stated in the petition."
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This clearly contemplates that the existence of uncertain future interests shall be no bar to partition. To determine the extent to which contingent future interests may be partitioned under this statute, requires a close analysis of the cases.
Reinders v. Koppelmanin 9 is the first leading case. The plaintiff was in possession as owner of an estate pur autre vie, and he was also owner of one-fourth of one-half of the remainder; the other half of the remainder had been devised to the "nearest and lawful heirs" of the testator, and his widow who was still alive. The owners of the three-fourths of the first half, the heirs of the testator, and certain other persons denominated the "ostensible heirs" of the testator's widow, were made defendants. The court admitted that the heirs of the widow could not be determined until her death, but held that under the statute above quoted their interest constituted no bar to the partition. 9 2 It will be observed In all of these cases there were several cotenants of vested present estates, and the principle of representation was applied as to the future estates.
that the interest of the plaintiff in this case was definite and vested, and that he also had a vested pur autre vie. The contingent interest represented not more than one-fourth of the remainder. It is difficult to reconcile the court's statements that "the parties not in esse are represented by those who take subject to their rights," and that such persons not in esse cannot be made parties to the suit "except by naming the owner of the particular estate to which, on certain contingencies, they become entitled." The possibility of a merger of a portion of the particular estate in the remainder was not mentioned by court or counsel, and the case may be distinguished on the ground that a merger had occurred. 9 "
In Preston v. Brant,4 it was held that partition could be maintained by two remaindermen against the life tenant and the other remainderman, the remainder being vested. vested remainder was permitted to maintain partition as to the remainder against the other remaindermen; the court seemed to rely on the phrase in the statute "for the admeasurement and setting off of any dower interest therein, if any, and for the partition of the remainder," but it may be doubted whether the word "remainder" in this statute is to 'be given its artful meaning. In remanding the case to the trial court, the Supreme court directed a partition "subject to the curtesy." The possibility of a merger of one-fifth of the curtesy in the remainder was not noted. No reason is perceived why such a merger should not have occurred, and if it did occur the partition might have been subject to fourfifths of the curtesy.
In Sikemeier v. Galvin, 96 a testator devised land to his daughter for life and on her death to her heirs, and provided that at any time the land might be sold "by the concurrence in the deed, as parties, of the ostensible heirs," but that the proceeds were to be reinvested after such sale, subject to the interests created by the will. The daughter and one of her sisters who was a possible heir brought suit for partition against the other sister and her two brothers, and a demurrer by the defendants was sustained below. This was held to be error on the authority of Reinders v. Koppelmann, but it will be noted that since neither of the plaintiffs had a vested interest in the remainder that case was not controlling. The existence of a reversion in the testator's heirs subject to the vesting of the remainder in the daughter's heirs was not noted; probably all the heirs of the testator were parties to the suit. Sikemeier v. Galvin would seem to have permitted partition by one contingent remainderman against the others, the life tenant also being a party plaintiff. But since the parties included all of the "ostensible heirs," the authority of the case is much weakened by the provision in the will for a conveyance by them. The case has been explained in Stockwell v. Stockwel 9 7 on the ground that it was decided only that the "partition was a mode of alienation and reinvestment to which the parties might resort in carrying out these provisions of the will;" but it is submitted that his explanation neglects the fact that some of the parties were thus being forced to convey against their will. 96 (1894) I24 Mo. 367. OT (1914) 262 Mo. 671, 686. On p. 685, the court through BROWN, C., stated that in Sikemeier v. Galvin all the "ostensible heirs" were petitioners, but this seems to be an error for the report distinctly states that some of them were defendants and demurred.
not for the fact that the result may clearly be rested on the failure to join all necessary parties, the decision would have the effect of overruling that case.
It is apparent from this review of the decisions that the last word has not been spoken concerning the partition of remainders. In the simple case where A is tenant for life, with remainder to B and his heirs, neither A nor B is entitled to partition, for there is in no sense a cotenancy. Where A and B are tenants for the life of A, remainder to -C and his heirs, either A or B may partition without in any way affecting the remainder. If A owns one-half of a tract in fee, the other half being vested in B for life, remainder to B's heirs, either A or B may have partition and B would represent his heirs sufficiently to bind them; if the remainder is to the heirs of C, B as tenant of the particular estate may possibly represent C's heirs so as to bind them.
1 " Where A is sole tenant for life, with the remainder in fee vested in B and C, Preston v. Brant would seem to permit either B or C to maintain partition against the other and A may be joined as a party, although it seems clear that A's interest would not necessarily be affected in such a case. 107 If the court were pressed to decide that there is a merger in such a case, the result of the partition suit would probably be the same. In Jameson v. Hayward (1895) xo6 Cal. 682, there were several owners of a term and one of them owned the reversion; the court ordered a partition of the term only, leaving the reversion unaffected and ignoring the merger on equitable grounds. 
